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Constructive fraud requires a fiduciary or confidential relationship, a breach of duty by the person in the confidential or 
fiduciary relationship, and that the person in breach accepted the fruits of the fraud' or induced justifiable reliance by the 
other to his or her detriment.’ Constructive fraud does not require a showing of an intent to deceive’ or an intent to defraud.‘ 
Constructive fraud does not require proof of fraudulent intent since the law indulges in an assumption of fraud for the 
protection of valuable social interests based upon an enforced concept of confidence both public and private.* Also, the gist of 
a constructive fraud finding is to avoid the need to prove intent, that is, knowledge of falsity or intent to induce reliance since 
it is inferred directly from the relationship and the breach.° 


To establish a claim for constructive fraud, the plaintiff must show: (1) the existence of a duty due to a relationship between 
the parties; (2) violation of the duty by making deceptive material representations of past or existing facts or remaining silent 
when a duty to speak exists; (3) reliance thereon by the complaining party; (4) injury to the complaining party proximately 
caused thereby; and (5) the gaining of an advantage by the party to be charged at the expense of the complaining party.’ A 
plaintiff can also establish constructive fraud by showing facts and circumstances creating a relation of trust and confidence, 
which surrounded the consummation of the transaction in which the defendant is alleged to have taken advantage of the 
relationship and that the defendant sought to benefit himself or herself in the transaction.* To prevail on a constructive fraud 
claim, a plaintiff must show by clear and convincing evidence that the defendant negligently or innocently made a false 
representation of material fact and that the plaintiff suffered damage as a result of his or her reliance upon that 
misrepresentation.’ Other courts state that the elements of a constructive fraud claim are the same as those for actual fraud, 
except that if the defendant stood in a fiduciary or confidential relationship with the plaintiff, there is no requirement that the 
plaintiff establish the defendant’s scienter, that is, his or her knowledge of the falsity of the representation. '° 


In some jurisdictions, constructive fraud will not lie where the parties are dealing at arm’s length because there is no duty 
imposed on either party to protect or benefit the other." 
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No showing of undue influence is required to support a constructive fraud claim.’ 


CUMULATIVE SUPPLEMENT 
Cases: 


Under District of Columbia law, constructive fraud includes all the same elements as actual fraud, except the intent to 
deceive. Himmelstein v. Comcast of the Dist., L.L.C., 908 F. Supp. 2d 49 (D.D.C. 2012). 


Under Tennessee law, a claim of constructive fraud requires similar detail as that of general fraud, except plaintiff need not 
identify an intent to deceive or dishonesty of purpose. Fed.Rules Civ.Proc.Rules 8(a), 9(b), 28 U.S.C.A. Croteau v. National 
Better Living Ass’n, Inc., 2013 WL 3030629 (D. Mont. 2013). 


Local governments sufficiently alleged constructive fraud claim against companies that provided telephone service to 
consumers and were required to collect and remit to county and town charges to fund emergency call centers under South 
Carolina’s 911 Act, by alleging that companies knew or should have known that their monthly remittance checks misstated 
the appropriate amount charged, collected, and remitted to local governments. S.C. Code Ann. § 23-47-50(A). County of 
Dorchester, South Carolina v. AT & T Corp., 407 F. Supp. 3d 561 (D.S.C. 2019). 


In order to maintain claim for constructive fraud, plaintiffs must show that they and defendants were in a relation of trust and 
confidence that led up to and surrounded consummation of transaction in which defendant is alleged to have taken advantage 
of his position of trust to the hurt of plaintiff. Brissett v. First Mount Vernon Indus. Loan Ass’n, 756 S.E.2d 798 (N.C. Ct. 
App. 2014). 


Constructive fraud may be: 1) based on a negligent misrepresentation or an innocent misrepresentation where there is an 
underlying right to be correctly informed of the facts, 2) based on the silence by one who has a duty to speak, or 3) invoked 


to prevent harm or to extend protection to recognized public interests. Croslin v. Enerlex, Inc., 2013 OK 34, 308 P.3d 1041 
(Okla. 2013). 
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